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(i) 


STATEMENT OF QUESTIONS PRESENTED 


Whether the trial judge abused his discretion in denying the 
timely motion under Rule 60(b), F. R. C. P. of a third-party 
defendant (1) to stay execution of judgment and (2) to set aside a 
default judgment entered upon the failure of third-party defen- 
dant's insurance carrier to appear and defend a third-party action 


after notice thereof and without fault or neglect on the part of third- 


party defendant. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,276 


CRUSTY PIE COMPANY, INC., 


Appellant, 
v. 


L. P. STEUART & BROTHER, INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT CF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order denying appellant's motion 


(1) to stay execution of judgment and (2) to set aside default judgment. 


The District Court had jurisdiction under Section 11-306 of the 
District of Columbia Code, 1951 Edition. 


This Court has jurisdiction under Section 1291, Title 28, United 
States Code. 





2 
STATEMENT OF THE CASE 


Plaintiff brought suit against appellee, defendant and third-party 
plaintiff in the court below, for damages arising out of an explosion and 
fire which occurred at appellant's garage, when a fuel truck, owned and 
operated by the employees of appellee, was delivering fuel to appellant's 
tanks. Plaintiff owned a nearby building which was damaged by the re- 
Sulting fire (J. App. 1, 2). 


tt was alleged in the complaint that the gasoline truck, its cargo 


and equipment were under the sole and exclusive control of the defendant 
(J. App. 1.) 


Appellee filed an answer to the complaint and a motion for leave to 
file a third-party complaint (J. App. 3, 4) which was granted by the court. 
(J. App. 5). 


Pursuant thereto, a third-party summons and complaint, dated 
December 20, 1954, were issued out of the District Court. (J. App. 5) 
The Marshal's return of service on the third-party summons indicated 
that it was served on appellant, third-party defendant, on December 21, 
1954. (J. App. 7). 


In its third-party complaint appellee alleged that appellant was 
liable for all of the plaintiff's claims against appellee. 


Appellee's answer admitted that the gasoline delivery truck and 
its equipment were under its sole and exclusive control but denied that 


its cargo was under its sole and exclusive control. (J. App. 3) 


No answer or other responsive pleading having been filed by the 
third-party defendant, default on the third-party complaint was entered 
by the clerk on March 11, 1955. (J. App. 7) 


Thereafter trial commenced on the issues raised by the original 
complaint and answer, during which the plaintiff and appellee reached 
agreement for settlement of the plaintiff's claim. Pursuant to this 


agreement, a consent judgment in the amount of $5,000.00 in favor of 
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plaintiff and against appellee was entered on May 20,1957. (J. App. 7) 
On the same day judgment on the default in the amount of $5, 000. 00 was 
entered against appellant. (J. App. 7) 


Thereafter, on June 12,1957, there was filed a praecipe dated 
June 10, 1957, noting satisfaction of the consent judgment. (J. App. 8) 


On June 17, 1957, third-party defendant filed its motion (1) to 
stay execution on third party plaintiff's judgment and (2) to set aside the 
default judgment entered on the third-party complaint.(J. App. 8) 
This motion was accompanied by a proposed verified answer of the appel- 
lant and an affidavit of the president of appellant corporation in support 
of the motion. (J. App. 6, 10, 11) 


In substance, the supporting affidavit related that the appellant 
corporation was insured at the time of service upon it of the third-party 
summons and complaint against claims of the nature asserted therein; 
that promptly after service of the third-party complaint the summons and 
complaint were forwarded to appellant's insurance carrier in accordance 
with the terms of the contract of insurance; that for reasons unknown to 
appellant at the time of the filing of the affidavit, the insurance carrier, 
in breach of the provisions of the contract of insurance, failed to enter 
an appearance and cause a defense to be made to the claim set forth in 
the third-party complaint; that the appellant, its officers and directors, 
were totally unaware of the default entered against it and of the prose- 
cution of the third-party action to judgment; that appellant had a just a 
meritorious defense to the claim asserted in the third-party complaint 
and that appellant, its officers and directors, were entirely without fault 
in failing to appear and defend the third-party action. The aforesaid 
motion was denied by order of the District Court. (J. App. 12) 


Thereafter, appellant filed a petition for rehearing of the afore- 
said motion, and in support thereof the affidavit of an employee of Adkins 
and Ainley, Inc., the general insurance agents who received the third- 
party summons and complaint from appellant on December 27, 1954. 

(J. App. 12, 14). 
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There was also filed with this petition for rehearing an additional proposed 
verified answer to the third-party complaint alleging that the delivery 
operation of the gasoline which resulted in the explosion was under the 
sole and exclusive control of the appellee and that appellant had no know- 


% 


: “ge as to the cause ofsaicfire, nor the explosion resulting therefrom. 
(J. App. 16) 

The affidavit submitted in support of the petition for rehearing 
established that upon receipt of the suit papers from Crusty Pie Company, 
Inc. they were forwarded to General Adjustment Bureau, Inc. and not 
until April 13,1955, when question was raised as to the disposition of 
another suit growing out of the same acident, was it discovered that 
General Adjustment Bureau, Inc. had no contract of insurance covering 
the type of claim made by appellee against appellant in this action. Upon 
inquiry it was determined that General Adjustment Bureau was unable to 
locate the suit papers forwarded to it in December of 1954 in this ac- 
tion. (J. App. 14) 


The affidavit further disclosed that Fidelity and Casualty Company 
of New York, the actual insurance carrier of appellant, had notice of the 
explosion giving rise to this and related claims, that it had taken state- 
ments from representatives of appellant, but that inasmuch as Fidelity 
and Casualty Company of New York had never received the suit papers 
served upon Crusty Pie Company, Inc., their file on the matter had 
been closed. (J. App. 15) 


The petition for rehearing was also denied. (J. App. 17) 


Notice of this appeal was filed on the 7th day of October, 1957. 
(J. App. 18) 


STATUTES INVOLVED 


Rule 55, F.R.C.P. 
Setting Aside Default. 


For good cause shown the court may set aside an entry of 
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default and, of a judgment by default has been entered, may 
likewise set it aside in accordance with Rule 60 (b)." 


Rule 60, F. RC. P. 


Mistakes; Inadvertence; Excusable Neglect; Newly Discovered 
Evidence; Fraud, Etc. 


On motion and upon such terms as are just, the court may 
relieve a party or his legal representative from a final judgment, 
order, or proceeding for the following reasons: (1) mistake, in- 
advertence, surprise, or excusable neglect; (2) newly discovered 
evidence which by due diligence could not have been discovered 
in time to move for a new trial under Rule 59 (b); (3) fraud 
(whether heretofore denominated intrinsic or extrinsic), mis- 
representation, or other misconduct of an adverse party; (4) the 
judgment is void; (5) the judgment has been satisfied, released, 
or discharged, or a prior judgment upon which it is based has 
been reversed or otherwise vacated, or it is no longer equitable 
that the judgment should have prospective application; or (6) 
any other reason justifying relief from the operation of the ju g- 
ment. The motion shall be made within a reasonable time, and 
for reasons (1), (2), and (3) not more than one year after the 
judgment, order, or proceeding was entered or taken. A motion 
under this subdivision (b) does not affect the finality of a judg- 
ment or suspend its operation. This rule does not limit the power 
of a court to entertain an independent action to relieve a party 
from a judgment, order, or proceeding, or to grant relief toa 
defendant not actually personally notified as provided in Title 
28, U.S.C. Sec. 1655, or to set aside a judgment for fraud upon 
the court. Writs of coram nobis, coram vobis, audita querela, 
and bills of review and bills in the nature of a bill of review, are 
abolished, and the procedure for obtaining any relief from a judg- 
ment shall be by motion as prescribed in these rules or by an 
independent action." 


STATEMENT OF POINTS 


The trial court erred in denying appellants motion (1) to stay 


execution on judgment and (2) to set aside default judgment. 





SUMMARY OF ARGUMENT 


1. A motion under Rule 60 (b), Federal Rules of Civil Procedure, 
is addressed to the discretion of the court and slight abuse of discretion 
in refusing to set aside a default judgment is sufficient to justify reversal 
of an order denying said motion. Any doubt as to such a motion should 
be resolved in its favor to set aside the judgment so that cases may be 


decided on their merits. 


2. Appellant was entirely without fault in the premises and can 
be charged with no responsibility for the entry of default and judgment 
against it. The record before the trial court clearly showed that the 
failure of appellant to appear and defend the third party action was solely 
and proximately the result of the error and negligence of the agents of 


appellant's inSurance carrier. 


3. Appellant is not bound by nor chargeable with the error 


and negligence of the agents of appellant's insurance carrier. 


4. Appellant asserted, in good faith, a meritorious defense to 
the third-party complaint, which, if successful, would have entitled 
appellant to a judgment of dismissal of the third-party complaint on its 


merits. 


2. The record further shows that no intervening rights of appel- 
lee or third persons would have been prejudiced by the granting of appel- 
lant's motion and that there was therefore no significant reason for pre- 


cluding a trial on the merits of the third party complaint. 


ARGUMENT 


While it is true that by its terms a motion filed under Rule 60(b), 
Federal Rules of Civil Procedure, is addressed to the discretion of the 
trial court, it is also established by abundant authority that a liberal 


construction is to be placed upon this rule by the trial court. This court 


has recognized that view of Rule 60(b) in Erick Rios Bridoux v. Eastern 
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Airlines, 93 U.S. App. D.C. 369 , 214 F.2d. 207. 


In that case this court cited in support of its reversal of the trial 
court's order denying a motion under 60(b) the language of Mr. Justice 
Black in his opinion in Klaprott v. U. S., 335 U.S. 601, 69 S. Ct. 384, 93 
L. Ed. 266. The effect of the principles there enunciated for the con- 
struction of Rule 60(b) is to establish as the concept to guide the dis- 
cretion of the trial judge ''the accomplishment of justice," so thata 
"slight abuse of discretion in refusing to set aside a default judgment is 
sufficient to justify a reversal of the order." 


It is also clear that any doubt as to the merits of a motion to set 
aside a default judgment should be resolved in favor of such motion so 
that cases may be decided on their merits. Tozer v. Charles A. Krause 
Milling Company (3d. Cir. , 1951) 189 F. 2d 242; Huntington Cab Co. v. 
American Fidelity & Casualty Company, (D.C. W. Va.1945), 4 F. R.D. 
496, 498; Standard Grate Bar Company v. Defense Plant Corporation 
(D.C. Pa. 1944),3 F.R.D. 371 and 372. 


It is clear, then, that the discretion to be exercised by the trial 
court in the consideration of the motion under Rule 60(b) is certainly 
not an unlimited discretion. It is rather a discretion to be exercised 
with the end in mind of accomplishing justice, securing an adjudication 
of litigation on its merits rather than the narrow enforcement of the 
technical requirements of the Rules. It is respectfully submitted that the 
action of the court below was in effect to frustrate justice in this case 
and to subordinate consideration of the merits of appellant's defense to 


aid literal enforcement of rules of pleading. 


Appellant Was Entirely Without Fault in Failing 
To Appear And Defend The Third Party Complaint 


The President of appellant corporation stated under oath in his 
affidavit in support of appellant's motion that "promptly" after service 
upon appellant of the third-party summons and complaint these papers 


were forwarded to appellant's insurance carrier. (J. App. 10) 
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That his action was in fact prompt is established by the fact that the 
marshal's return showed service of the third-party summons to have 
been made on December 21, 1954 and that these papers were received 
by the insurance agents on December 27, 1954. (J. App. 7, 14) 


The affidavit of Lorraine Strehlow submitted in support of appel- 
lant’s petition for rehearing of its motion indicates that acknowledgement 
of receipt of the suit papers was made by her to appellant on the same 
day. (J. App. 14) 


It is not to be doubted that in the common experience of the com- 
mercial world today appellant would consider upon receipt of this acknow- 
ledgement that its duties with respect to the defense of the t. iird-party 
claim were fully performed and that thence forward its insu.:ance carrier, 
in accordance with the contract'of insurance, would proceed with the 


complete defense of the case. 


The Strehlow affidavit, furthermore, demonstrates that in the 
chain of events which led to the failure of an appearance to be filed on 


its behalf, appellant had no part whatsoever. 


The suit papers were forwarded by the affiant to General Adjust- 
ment Bureau, Inc., “in view of the similar disposition of other claims 
and notices of loss arising out of an explosion on April 12, 1952 at 26 
Decatur Street, N.E., which disposition was noted on the office files of 
Adkins & Ainley, Inc."(J. App. 14) The papers were not thus dis- 
posed of at the instruction of appellant but solely on the basis of the as- 
sumption of affiant as to what proper disposition should be made. 


That this was clearly an improper disposition was not detected 
by affiant until, with respect to a similar claim, General Adjustment 
Bureau, Inc., advised her office that it had no contract of insurance 
with respect to claims of this nature; that it had no record of the corre- 
spondence with respect to the Suit papers received from appellant and 


could not locate the correspondence. 
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The affidavit further showed that appellant's insurance carrier, 
although it had received notice of the fire and explosion giving rise to 
plaintiff's claim in this action, nevertheless took the position that since 
it had not received the suit papers served upon appellant it had closed its 
file on the case. (J. App. 15) 


It is interesting to note that all of the foregoing took place with- 
out any notice whatsoever to appellant and at a time long before judg- 
ment on the default of appellant had been entered. If the insurance com- 
pany had merely notified appellant of the default when it learned of it, 
appellant would have been in a position more than two years before trial 
to have moved to have had the default set aside and appropriate respon- 
sive pleadings filed, before any rights or liabilities on the part of any of 
the parties then before the court were determined. But in all of this 
appellant was entirely without notice and entirely without any reason to 
believe that its insurance carrier was not performing its obligations 


under its contract of insurance. 


Appellant Is Not Bound By The Error And 
Negligence Of Its Insurance Carrier 


In situations Such as those here presented the courts have con- 


sistently refused to deny a party relief under Rule 60(b) where the default 


he seeks to have set aside is occasioned by circumstances here involved. 


The closest factual situation tothe cne in the case at bar was 
presented to the court in Ellington v. Milne, (U.S. D.C.E.D., N.C. 
May 8,1953), 18 F. R. Ser.839. In that case the summons and complaint, 
which had been forwarded by the defendant promptly after service upon 
him to his insurance carrier were found in the storage files in the base- 
ment of the insurance carrier's office. It did not appear how the file 
was closed and summons and complaint sent to storage, but it was es- 
tablished that neither the legal department nor any officer of the insurer 
had knowledge that the summons had been issued until it was found in 


storage. Upon the showing of a meritorious defense to the claim, 
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defendant's motion for relief under Rule 60(b) was granted, the court 
holding, at page 840 of 18 F. R. Serv. 


"The defendant here was served, but the insurer 
who was obligated by contract to defend for her was 
given ‘no opportunity to defend,’ because 'no officer * 
or agent charged with the duty of defending actions 
against the (corporation) knew of the existence of the 
suit until after judgment had been taken." It is true, 
of course, that some employee must have received . 
“he communication containing the Summons and com- * 
plaint, and, therefore, such employee did have notice,... 
someone in the employ of the insurer was careless, no 
doubt, but such carelessness or indifference cannot be 
| attributed to an officer or agent to whom had been en- : 
| trusted the duty of handling litigation. It seems that 
the circumstances here require that relief be given 
upon the finding of 'mistake, inadvertence, surprise 
or excusable negl.:ct.‘'" 


"The actual defendant was guilty of no neglect, ™ 
as it appears that the notice of suit received by her ° 
was promptly forwarded to the insurer. In my view, 4 


it would be a narrow interpretation of the rule by which 
relief would be afforded the actual defendant who would 
not be required to pay a judgment while denying relief 


to insurance carrier under contract to defend and which y 
must pay the judgment."" (Emphasis supplied) 4 
And in Huntington Cab Co. v. Arnerican Fidelity & Casualty Company, Inc. % 
(U.S.D.C.,S.D. W.Va.1945), ° F.R. Serv. 817, the court, on a motion 
to set aside default judgment granted the relief prayed for, refused to ‘ 
hold the defendant liable for the fault of the state auditor, appointed by - 


defendant as its agent for the service of process.in failing to send the 
process served upon him to the defendant by registered mail at defendant's 
last address. 


And this court in Barber v. Turberville, 94 U.S. App.D.C.335, * 
218 F.2d 34, held that a defendant was entitled to relief under Rule 60(b) 
setting aside a default judgment against her entered as a result of the 
clearly established negligence of her o-iginal counsel. The court found for 
the record in that case that the defendant "personally was not negligent in 


the protection of her interests," (emphasis supplied) and cited authorities 
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demonstrating the reluctance of the courts to attribute to the parties the 
errors of their legal representatives. Elias v. Pitucci, 13 F. R. D. 13, 
(E.D. Pa., 1952); Kantor Bros. v. Mutual Construction Company, 3 
F.R.D. 227, (E. D. Pa. , 1943), and Robbins v. Pitcairn, 3 F. R. Serv. 
60b. 21, Case 2 (N. D. Ill. , 1940). 


In Kantor Bros. v. Mutual Construction Company, supra, where 
the ground for the motion under Rule 60(b) to set aside a default judg- 
ment was the negligence of defendant's attorney, the District Court for 
the Eastern District of Pennsylvania adverted to the fact that Rule 60(b) 
is modeled from a similar provision in the California Code, which was 
construed by the Supreme Court of California in William v. McQueen, 
265 Pac. 339, where the court said 


"The provisions of the code permitting the setting 
aside of judgments taken against one where there has 
been excusable neglect should be liberally construed with 
a view to effect its objects and promote justice pursuant 
to the general code provision... It is remedial in char- 
acter and should be so applied as to dispose of cases upon 
their substantial merits and to give to the party claiming 
in good faith to have a substantial defense to the action, 
an opportunity to present it. Courts, therefore, should 
be liberal in relieving parties of defaults caused by in- 
advertence and excusable neglect. 


The Court further stated 


''As I view the rule all that is required to be shown 
is that the default was excusable and that there is merit 
in the petitioner's appeal to the court for judicial relief. 
This is established by the moving papers and since default 
was not willful but the result, I feel, of excusable neglect 
on the part of defendant's counsel in New York, oppor- 
tunity should be afforded defendant, to put in its def nse." 


It is thus clear that where the record is devoid of any personal 
fault or negligence on the part of the defendant, such fault or negligence 
on the part of those under a contractual or professional duty to appear 
and conduct its defense will not, in and of itself,bar the moving party 


from the relief sought. This seems entirely consistent with the principle 
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adhered to by this court in Bridoux v. Eastern Airlines, supra, to the 
effect that the discretion of the trial court on ruling on such a motion 
Should be guided by the objective of accomplishing justice. 


Appellant, In Good Faith, Properly Set Forth A 
Substantial Defense To The Action On Its Merits 
Nowhere in the record of the proceedings of the court below does 
appellee challenge the good faith of the proposed answer filed in that 
court by appellant. 


The substance of that defense was that the entire fuel delivery 
operation was under the exclusive control of appellee, its agents, ser- 
vants or employees, and that neither appellant nor its agents, servants 
or employees had knowledge of or control over any cause which might 
have given rise to the fire and resulting explosion which occasioned 
plaintiff's damage. It should be noted that in its answer to the original 
complaint the third-party defendant admitted that the truck and its equip- 
ment making delivery of the gasoline were under its sole and exclusive 
control, but denied that the cargo was under its control. Clearly then 
whether or not appellant had control of the cargo and whether or not “ 
appellant was in some manner negligent in such control of the cargo were i 
clear factual issues raised by the third-party complaint and the proposed 
answer thereto, on which, if successful, appellant as third-party defen- 
dant would have been entitled to prevail. 


No Intervening Rights of Appellee Or Any Other 
Party Would Have Been Prejudiced By Granting 
The Relief Sought By Appellant ‘ 


Manifestly the rights of the original plaintiff in the court below 


could not have been affected by the action taken by that court on appel- scl 
lant’s motion to set aside the default judgment, and, further, the default 4 
judgment being a judgment in personam for money damages only, no - 


third party rights were affected thereby. 
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It is equally clear from the provisions of Rule 60(b) and from the 
general law pertaining to the effects of judgments that the rights con- 
ferred upon appellee by such judgment were not absolute and final, but 
were, on the contrary, subject always to modification or even complete 
divesting under the authority of the same court which granted the judg- 
ment. 


"It is a general rule that courts of record or of 
general jurisdiction, under proper circumstances..., are 
endowed with the power of opening, and of correcting, 
modifying, or vacating their own judgments. This is a 
power frequently exercised by the courts, and its exist- 
ence within proper limitations of time and propriety can- 
not be questioned."" 31 Am. Jur. 263, Judgments, Section 
712. 


And in 31 Am. Jur. 265, Judgments, Section 715, it is said 


"Under the tendency of the courts to require 
causes of action to be tried upon the merits, judg- 
ments by default are regarded as peculiarly within 
the rule conferring authority on courts to open, cor- 
rect or vacate their own judgments." 


This principle was recognized by this court in Finucane v. Bindczyck, 


87 App. D.C. 137,184 F.2d, 225, where it was held 


"Under proper circumstances judgments of a court 
of record are subject to being opened up, modified, cor- 
rected, set aside, and vacated. The power of a court to 
so act, though much modified today by statute, existed at 
common law, and has always been exercised in the judicial 
discretion of such court. 


"The proceeding to vacate a judgment, especially 

when made within the same term of court, is generally 

regarded as a further proceeding in the same action." 

It is, therefore, manifestly clear that any rights conferred upon 
appellee by the default judgment entered at its instance against appellant 
were inherently subject to the modification, vacation or being set aside 
in accordance with the very same rules of civil procedure under which 


the judgment was granted, and appellee had no right whatsoever, there- 


fore, in consenting to the judgment against it to rely on the possibility 
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of satisfaction of its alleged claim by reason of the default judgment 
against appellant. In short,appellee cannot be deemed to be prejudiced 
by the setting aside of its default judgment against appellant solely be- 
cause, in anticipation of satisfaction of that judgment against appellant, 
it consented to judgment against it at the suit of the original plaintiff, 
because that default judgment must be considered as subject to modifi- 
cation or being set aside by the authority of the same court rendering it 
in accordance with the provisions of the very same rules under which it 


was obtained. 


Therefore, "since no intervening rights appear to have been pre- 
judiced, Since a good faith defense on the merits had been put forth by 
answer, Since no lack of good faith appears in any other respect, and be- 
cause the facts of the case indicate no significant reason for precluding 
a trial on the merits" of the third party action, it was "improvident not 
to grant any relief whatever" from this judgment. Bridoux v. Eastern 


Air Lines, supra. 


Such improvident action on the part of the trial court was an abuse 


of its discretion sufficient to justify reversal by this court. 


CONCLUSION 


For the foregoing reasons, it is submitted that the order appealed 


from should be reversed and the default judgment against appellant set 


aside. 
LEONARD S. MELROD 
JACK L. FRIEDLANDER 
OF COUNSEL: JOSEPH V. GARTLAN, JR. 
FRIEDLANDER & MELROD 1701 K Street, N. W. 


Washington 6, D. C. 
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1 
JOINT APPENDIX 


[Filed November 18, 1954] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETER M. DORSCH, 
1849 - 7th Street, N.W., 
Washington, D.C., 

To His Own Use and To The Use of 


NORTHWESTERN NATIONAL INSUR- 
ANCE COMPANY, : 
of Milwaukee, Wisconsin, A Corporation, | 


Plaintiffs, : 
vs. : Civil Action 
L. P. STEUART & BRO., INC., ; No. 880-04 
A Corporation, 
138 - 12th Street, N.E., 
Washington, D. C. 
Defendant. 
COMPLAINT 
(Property Damage, etc., Resulting from Explosion of Gasoline 


Truck. ) 

1. This Court has jurisdiction of the subject matter hereof by 
virtue of Title 11-306, D.C. Code of Laws, 1951, as amended, and by 
virtue of the fact that the relief sought exceeds the sum of Three 
Thousand Dollars ($3, 000. 00). 

2. On, to-wit, April 12, 1952, a gasoline truck of the defendant, 
L. P. Steuart & Bro., Inc., a corporation, was at or near the premi- 
ses number 26 Decatur Street, N. E., in the District of Columbia, at 
or near which premises the said defendant, by its agent, servant or 
employee was then and there engaged in servicing and refueling a 
certain underground gasoline storage tank. 

3. That at the time and place aforesaid, the said truck and 
its cargo and equipment were under the exclusive control and manage- 
ment of the defendant, acting through its agent, servant or employee. 


4, That during the course of said servicing and refueling, an 


explosion and fire occurred involving the said truck and contents, due 





2 
to the negligence of the defendant, acting as aforesaid, through its 
agent, servant or employee. 

2 Do. That at the time of said explosion and fire, the plaintiff, 
Feter M. Dorsch, was the owner of the building and premises located 
at and known as number 24 Decatur Street, N. E., in the vicinity of 
said truck, the said building and premises being a two-story brick 
building utilized for garage and storage purposes, and located in an 
alley-way between O Street and P. Street; that said building and 
premises were leased by Plaintiff to a tenant who was occupying the 
same; that as a result of the explosion aforesaid, and the fire afore- 
said, the said building and premises of Plaintiff were ignited by 
flaming gasoline, and the entire interior of said building and premises 
was gutted and burned, and said Plaintiff sustained serious property 
damage to said building and premises, and the loss of rentals thereon, 
to the extent of Seven Thousand Five Hundred Dollars ($7, 500. 00). 

6. That prior to the occurrence hereinbefore set forth, the 
Northwestern National Insurance Company, of Milwaukee, Wisconsin, 
a corporation, had duly issued to Plaintiff Peter M. Dorsch, a policy 
of insurance, wherein it agreed to indemnify said Plaintiff against 
the loss of or damage by fire or explosion to the said building and 
premises; and that by reason of the loss and damage as aforesaid, 
the said Northwestern National Insurance Company, of Milwaukee, 
Wisconsin, a corporation, has paid said Plaintiff the sum of Two 
Thousand Seven Hundred Eighteen Dollars and two cents, ($2, 718. 02), 
by reason of which payment, the said insurance company, became 
legally subrogated to the rights of said Plaintiff in and to Plaintiff's 
claim against the defendant for said loss and damage to said building 
and premises to the extent of the payment so made. 

Wherefore, the Plaintiffs demand judgment against the Defend- 
ant, L. P. Steuart &Bro., Inc., a corporation, in the sum of 
$7,500.00, besides costs, the same to be apportioned by the Court 
between said Plaintiffs as their interests may appear; and such other 


and further relief as to the Court may seem just. 
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/s/ Earl H. Davis 


* * * 


/s/ Joseph A. Cantrel 


* * * 


Attorneys for Plaintiffs. 


DEMAND FOR JURY TRIAL 
Plaintiffs demand a trial by jury of all issues in the above 
action. 
/s/ Joseph A. Cantrel 


* * * 


[Filed December 20, 1954] 

ANSWER OF DEFENDANT 
FIRST DEFENSE: 

Plaintiffs’ complaint fails to state a cause of action upon which 
any relief may be granted. 
SECOND DEFENSE: 

Defendant for answer to plaintiffs’ complaint, admits: 

1. Jurisdiction of the Court, 

2. Ownership of a gasoline truck at the time and place alleged, 
and that its employee and agent was then engaged in supplying gaso- 
line from said truck to an underground storage tank located upon 
premises then used and occupied by Crusty Pie Company in and for 
its business purposes. 

Defendant denies that the cargo of its truck was under the ex- 
clusive control of defendant, but admits that the truck and its equip- 
ment was under such control. 

Defendant denies that an explosion and fire occurred as a re- 
sult of its negligence, and that plaintiffs sustained any loss or damage 
as a result of any negligence of this defendant. 

Defendant is without any knowledge concerning ownership of 
premises 24 Decatur Street, N. E., or of any loss or damage thereto, 


and demands strict proof thereof; further defendant has no knowledge 
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concerning any interest of plaintiff Northwestern National Insurance 
Company in any claim herein and demands strict proof thereof, 
whether the same be by way of subrogation or otherwise. 
11 THIRD DEFENSE: 

For further defense to plaintiffs‘ complaint herein, defendant 
avers that any loss or damage suffered or sustained by plaintiffs was 
as a reSult of the negligence of a person or persons other than defend- 
ant's agent, servant or employee, and over whom defendant exercised 
no direction or control. 

FOURTH DEFENSE: 

For further defense to plaintiffs’ complaint herein, defendant 
avers that it is res judicata that this defendant is not liable for any 
loss or damage sustained in or about premises numbered 24 Decatur 
Street, N. E. 


WHITEFORD, HART, CARMODY & 
WILSON, 


By /s/ Harry L. Ryan, Jr., 


* *k * 


Attorneys for Defendant. 


| Certificate of Service] 


4 [Filed December 15, 1954] 
MOTION FOR LEAVE TO FILE THIRD PARTY COMPLAINT 

Comes now the defendant herein, L. P. Steuart & Bro., Inc., 
through its attorneys, and moves the Court for leave to file and serve 
as third-party plaintiff a summons and complaint upon a person not 
presently a party to this action and for grounds of this motion avers 
as follows: 

1. Defendant's investigation of the occurrance referred to in 
plaintiffs’ complaint indicates that Crusty Pie Company, Inc., is or 
may be liable unto the defendant for all or part of the claims asserted 
against defendant in plaintiffs’ complaint. 

2. Rule 14 of the Federal Rules of Civil Procedure permit the 


3) 
filing of motions for the issuance of a third-party complaint and 
summons under the circumstances hereinbefore related. 
3. Defendant's proposed third-party complaint, a copy of 
which is hereunto attached, asserts a cause of action against the pro- 
posed third party defendant. 


WHITEFORD, HART, CARMODY AND 
WILSON 


By: /s/ Harry L. Ryan, Jr. 


* * 
Attorneys for Defendant 


[Filed December 15, 1954] 


ORDER AUTHORIZING DEFENDANT TO ISSUE THIRD 
PARTY COMPLAINT AND SUMMONS 


This matter coming before the Court upon the motion of L. P. 
Steuart & Bro., Inc., defendant herein, for leave to file a third-party 
complaint and summons upon Crusty Pie Company, Inc., and it ap- 
pearing to the satisfaction of the Court, that the same is permissible 
under Rule 14, of the Federal Rules of Civil Procedure, it is by the 
Court, this 15th day of December, 1954, 

ORDERED that the defendant, L. P. Steuart & Bro., Inc., be 
and it hereby is, authorized and permitted to file a third-party com- 
plaint and summons against Crusty Pie Company, Inc., as third-party 
defendant. 

/s/ Alexander Holtzoff, Judge 


[Filed December 20, 1954] 
THIRD-PARTY COMPLAINT 
Comes now the defendant, L. P. Steuart & Bro., Inc., a cor- 
poration, and as defendant and third-party plaintiff herein avers as 
follows: 
1. The amount involved herein exceeds the sum of $3, 000. 00. 
2. On, to-wit, April 12, 1952, third-party plaintiff was en- 


gaged in delivering gasoline to an underground storage tank located 
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within the premises 26 Decatur Street, N. E., which said premises 
were then used and occupied by the third-party defendant, Crusty Pie 
Company, Inc., in the conduct and operation of its business. 

3. Third-party plaintiff avers that while in the process of de- 
livering gasoline to the aforesaid underground storage tank of the 
third-party defendant, an explosion and fire occurred as a result of the 
careless and negligent conduct of the third-party defendant acting 
through its agent, servant or employee. 

4. Third-party plaintiff further avers that as a result of the 
aforesaid explosion and fire, the plaintiff in this action, Peter M. 
Dorsch, has alleged that as owner of the building and premises known 
as 24 Decatur Street, N.E., said plaintiff sustained damages to his 
premises as well as loss of rentals therefrom, amounting to$7, 500. 00, 
and plaintiff, Northwestern National Insurance Company claims that 
it sustained damages as a result of payment unto the said plaintiff, 
Peter M. Dorsch, in the sum of $2, 718.02, under a policy of insur- 
ance issued by it unto said plaintiff, Peter M. Dorsch, all of which 
damages plaintiffs claim to recover from the defendant and third-party 
plaintiff. 

5. Defendant and third-party plaintiff, L. P. Steuart & Bro., 
Inc., aver that in any by virtue of the carelessness and negligence of 
the third-party defendant, acting through its agent, servant or employee, 
said third-party defendant is liable to said third party plaintiff for all 
of the plaintiffs’ claims against the defendant and third-party plaintiff, 
as asserted in this action, and for which judgment together with 
costs is prayed. 


WHITEFORD, HART, CARMODY AND 
WILSON 


By: /a/ Harry L. Ryan, Jr. 


* *K 


Attorneys for Defendant and Third- 
Party Plaintiff 





[Filed December 22, 1954] 


U. S. MARSHAL'S RETURN OF SERVICE 
United States of America 
District of Columbia 


Dorsch Clerk's No - CA 4930-54 
vs. U.S. Marshal No. - 
Steuart & Bros., Inc., et al Received by U.S. M. - 12-20-54 
I hereby certify and return that I served the annexed summons 
and complaint on the therein-named Crusty Pie Company, Inc., a 


corporation, by handing to and leaving a true and correct copy thereof 


with Aaron Diamond, Office Mgr., personally at 30 OSt., N.E., in 
the said District at 4:50 p.m., on the 21st day of December, 1954. 
* * x /s/ Carlton G. Beall, U.S.M. 

By /s/ Edward J. Geraci, Deputy 


[Filed March 11, 1955] 
DEFAULT ON 3rd PARTY COMPLAINT 

It appearing that the above-named 3rd party deft. CRUSTY PIE 
COMPANY INC., acorp, has failed to plead or otherwise defend this 
action though duly served with summons and copy of the complaint on 
the 21st day of December, 1954, and an affidavit on behalf of the 3rd 
party plaintiff having been filed, it is this 11th day of March, 1955, 
declared that CRUSTY PIE COMPANY INC., 2 corporation, 3rd party 
defendant herein is in default. 

HARRY M. HULL, Clerk, 


By: /s/ Dorothy M. Barrick, 
Deputy Clerk 


[Filed May 20, 1957] 
CONSENT JUDGMENT 
This cause having come on for hearing and upon consent of the 
parties, by their respective attorneys of record, it is this 20th day 
of May, 1957, 





8 
ORDERED, That plaintiff Peter M. Dorsch recover of the de- 
fendant L. P. Steuart & Bro. Inc. the sum of Five Thousand Dollars 
with costs and execution thereof be had. 
BY THE COURT: 


/s/ Alexander Holtzoff 
JUDGE 


WE CONSENT: 


/s/ Earl H. Davis & Jos. A. Cantrel, 
Attorneys for Plaintiff 


/s/ Harry L. Ryan, Jr. 
Attorney for Defendant 


13 [Filed May 20, 1957] 
JUDGMENT ON DEFAULT 

This cause having come on for hearing and upon default of the 
third party defendant having been heretofore entered herein, it is this 
20th day of May, 1957, 

ORDERED, That 3rd party plaintiff, L. P. Steuart & Bro. Inc. 
recover of the 3rd party defendant, Crusty Pie Company, Inc. the sum 
of Five thousand ($5, 000. 00) Dollars with costs herein and execution 


thereof be had. 
BY THE COURT: 


/s/ Alexander Holtzoff 
Judge 





15 IN THE DISTRICT COURT OF THE UNITED STATES 
[Filed June 12, FOR THE DISTRICT OF COLUMBIA 


1957} ne 10th day of June, 1957 Peter M. Dorsch, etc., vs. L.P. 
Steuart & Bro.,Inc., etc., et al., Civil Action No. 4930-54 
The Clerk of said Court will enter the judgment herein in favor 
of Peter M. Dorsch against defendant, L. P. Steuart & Bro.,Inc., as fully 
paid and satisfied. 


/s/ Earl H. Davis 
Attorney for Plaintiff 











[Filed June 17, 1957] 


MOTION OF THIRD PARTY DEFENDANT (1) TO STAY EXECUTION 
OF JUDGMENT AND (2) TO SET ASIDE DEFAULT JUDGMENT 


Comes now the third party defendant, Crusty Pie Company, Inc. , 
by its attorneys, and moves this Honorable Court for an Order (1) staying 
execution on the judgment heretofore entered herein on May 20, 1957 against 
Crusty Pie Company, Inc. and (2) setting aside said default judgment, and 
as reasons therefor States, that there is filed herewith the verified answer 
of third party defendant, Crusty Pie Company, Inc., which shows that said 
third party defendant has a just and meritorious defense to the claim for 
relief set forth in the third party complaint, and for the further reason that 
as shown by the affidavit attached hereto and by reference incorporated 
herein said third party defendant was without fault in failing to appear and 
defend against the third party complaint and further, that said third party 
defendant may have a claim over against its insurance carrier for negli- 
gent failure to appear and defend this cause on its behalf and that before 
execution on said judgment be had third party defendant should be allowed 
to implead such other parties as may be responsible for the failure to 


appear herein and defend on its behalf. 
FRIEDLANDER & MELROD 


BY /s/ Leonard S. Melrod 


/s/ Joseph V. Gartlan, Jr., 
Attorneys for Third Party 
Defendant 
* * * 
NOTICE 


TO: L. P. STEUART & BRO. INC. 
c/o Harry L. Ryan, Jr. 
815 15th Street, N. W. 
Washington 5, D. C. 


The Rules of this Court require that that if you oppose the granting 
of this motion, you or your attorney shall within Five (5) days of the date 
of service hereof upon you, or within such other time as the Court may 
fix or the parties may agree upon, Serve upon counsel for the third party 
defendant a memorandum of the points and authorities upon which you rely. 


/s/ Joseph V. Gartlan, Jr. 
Attorney for Third Party Defendant 


[Certificate of Service ] 
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[Filed June 17, 1957] 


AFFIDAVIT IN SUPPORT OF MOTION OF THIRD PARTY 
DEFENDANT (1) TO STAY EXECUTION ON JUDGMENT 
AND (2) TO SET ASIDE DEFAULT JUDGMENT 


DISTRICT OF COLUMBIA, ss: 

I, Milton Rivers, being first duly sworn on oath, depose and 
say: 

That I am the President of Crusty Pie Company, Inc., third 
party defendant herein, and that I make this affidavit in support of the 
motion filed herein on behalf of said third party defendant to stay ex- 
ecution on a judgment and to set aside said judgment. 

1. That according to the records of Crusty Pie Company, Inc., 
the said corporation is insured and was insured at the time of the 
injury complained of herein against claims of the nature asserted 
against it in this complaint. 

2. That promptly after service upon it of the third party com- 
plaint, the summons and complaint were forwarded to its insurance 
carrier in accordance with the terms of said contract of insurance. 

3. That in accordance with the terms of said contract, said 
insurance carrier was required to appear and defend this action on 
behalf of Crusty Pie Company, Inc. 

4, That for reasons unknown at this time to Crusty Pie Com- 
pany, Inc., its officers or directors, no appearance was filed herein 
on its behalf and no defense made to the claim set forth in the third 
party complaint. 

5. That Crusty Pie Company, Inc., its officers and directors, 
were totally unaware that any default was entered against it and totally 
unaware of the prosecution of this cause to judgment. 

6. That Crusty Pie Company, Inc., its officers and directors, 
were without fault in the premises, that it has a just and meritorious 
defense to the claim asserted in the third party complaint, and that 


in the interest of justice it should be permitted its day in Court and/or 


should be given the opportunity before execution be had upon the 
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judgment against it herein of impleading in this cause such party or 
parties as may be responsible for the failure to appear and defend 
this cause on its behalf all in violation of the terms of the aforesaid 
contract of insurance. 

/s/ Milton Rivers. 
| Jurat] 


ANSWER TO THIRD PARTY COMPLAINT 

Comes now the third party defendant, Crusty Pie Company, 
Inc., by its attorneys, and for answer to the third party complaint 
filed against it herein respectfully states to this Honorable Court, as 
follows: 

First Defense 

The third party complaint fails to state a claim upon which re- 
lief can be granted. 

Second Defense 

The third party defendant denies that the damages complained 
of in the original complaint resulted from its negligence, denies that 
it was negligent in any manner whatsoever, and states that if the 
plaintiff suffered the damages complained of in the original complaint, 
said damages resulted solely and proximately from the contributory 
negligence of the plaintiff, or from the negligence of the defendant and 
third party plaintiff. 

WHEREFORE having fully answered the third party complaint, 
the third party defendant prays that the same be dismissed without 
costs to it. 

FRIEDLANDER & MELROD 
By /s/ Leonard S. Melrod 


/s/ Joseph V. Gartlan, Jr. 
Attorneys for third party 


defendant 
x * * 
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AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 

I, Milton Rivers, being first duly sworn on oath, depose and 
say: 

That Iam the President of Crusty Pie Company, Inc. That I 
have read the foregoing answer to third party complaint filed herein 
on behalf of Crusty Pie Company, Inc., and state that the matters 
and things therein stated to be true are true. 

/s/ Milton Rivers 
{Jurat] 
|Certificate of Service] 


20 [Filed September 6, 1957] 


ORDER DENYING MOTION TO STAY EXECUTION 
AND TO SET ASIDE DEFAULT JUDGMENT 


This matter coming before the Court upon the motion of Crusty 
Pie Company, Inc., third party defendant, to stay the execution of 
judgment and to vacate and set aside the default judgment entered 
herein on May 20, 1957, against said third party defendant and in favor 
of L. P. Steuart & Bro., Inc., third party plaintiff, opposition thereto by 
the third party plaintiff, argument of counsel and having been duly con- 
sidered by the Court, it is this 6th day of September, 1957, 

ORDERED that the motion of third party defendant, Crusty Pie 
Company, Inc., to stay the execution of judgment and to vacate and 
set aside the default judgment entered herein against it on May 20, 
1957, be and the same is hereby denied. 


/s/ Alexander Holtzoff 
JUDGE 


21 [Filed September 23, 1957] 


PETITION FOR REHEARING OF MOTION OF THIRD PARTY 
DEFENDANT, CRUSTY PIE COMPANY, INC., TOSTAY EX- 
ECUTION AND TO SET ASIDE DEFAULT JUDGMENT 


Comes now the third party defendant, Crusty Pie Company, Inc. 


a 
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and moves this Courtfora rehearing of its motion to stay execution of 
and to set aside the default judgment heretofore entered herein against 
it on the third party complaint of defendant, L. P. Steuart & Bro. Inc., 
and as reasons therefor respectfully direct the Court's attention to 
(1) the affidavit of Lorraine Strehlow, filed herewith and made a part 
hereof (2) the proposed verified answer to the third party complaint 
of L. P. Steuart & Bro. Inc. filed herewith in further support of 
said motion, and (3) the memorandum of points and authorities 
attached hereto. 

It is respectfully submitted, that the foregoing exhibits and 
memorandum of points and authorities more clearly establishes the 
propriety of an exercise of the discretion of this Court in setting aside 
this default judgment, than did the record before this Court at the time 
of argument on this motion. For these reasons it is respectfully sub- 
mitted that a rehearing of said motion should be permitted so that, on 

22 the basis of the present record the Court may be fully advised 
of all of the circumstances which should guide the exercise of its 
discretion in this matter. 

FRIEDLANDER & MELROD 
By /s/ Leonard S. Melrod 
/s/ Joseph V. Gartlan, Jr. 


Attorney for Third Party Defendant, 
Crusty Pie Company, Inc. 
* oe * 


NOTICE 


TO: L. P. Steuart & Bro. Inc. 
c/o Harry L. Ryan, Jr. 
815 15th St. N. W. 
Washington 5, D.C. 


The points and authorities relied on in support of this petition 
are attached hereto. The Rules of this Court require that, if you 
oppose the granting of this petition, you or your attorney shall within 
five (5) days of the date of service hereof upon you serve upon counsel 


for this third party defendant a copy of the points and authorities upon 
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which you rely. 
/s/ Joseph V. Gartlan, Jr. 
[Certificate of Service] 


[Filed September 23, 1957] 
AFFDAVIT 
DISTRICT OF COLUMBIA, ss: 

I, LORRAINE STREHLOW, being first duly sworn on oath 
depose and say as follows: 

That Iam employed in the affice of Adkins and Ainley, Inc., 
general insurance agents, in the claim department thereof; that I was 
so employed on December 27, 1954; that the records of the claim de- 
partment of Adkins & Ainley, Inc. are in my custody; that said 
records are kept in the regular course of business and that said 
records contain the following data: 

1. That on December 27, 1954 a copy of the third party sum- 


mons and complaint in the above styled action filed by the third party 


plaintiff, L. P. Steuart & Bro. Inc. against Crusty Pie Company, 
Inc. was received; that on said date receipt of the same was acknowl- 
edged in a letter directed to Mr. Aaron Diamond of the Crusty Pie 

Company, Inc. and he was notified that said third party sum- 
mons and complaint was being forwarded to the General Adjustment 
Bureau, Inc. for attention. 

2. That the aforesaid papers were forwarded to General Ad- 
justment Bureau, Inc. in view of the similar disposition of other 
claims and notices of loss arising out of an explosion on April 12, 
1952 at 26 Decatur Street, Northeast, which disposition was noted on 
the office files of Adkins and Ainley, Inc. 

3. That on April 13, 1955 a summons and complaint served 
upon Crusty Pie Company, Inc. in a suit filed against it by Luther and 
Helen Yates was forwarded to General Adjustment Bureau, Inc. ; that 
on April 15, 1955 Messrs. Huber and Wilson of General Adjustment 


Bureau, Inc., stated that no contract of insurance with which General 
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Adjustment Bureau, Inc. was connected covered the type of claim 
made in the suit brought by Luther and Helen Yates; inquiry was then 
made as to the disposition of the suit papers forwarded to General 
Adjustment Bureau, Inc. as to the claim of L. P. Steuart & Bro. Inc. 
against Crusty Pie Company, Inc., and General Adjustment Bureau, 
Inc. advised that it was unable to locate this correspondence. 

4. That on April 15, 1955 Fidelity and Casualty Company of 
New York, Sterling 3-7020 was called, and on April 18, 1955 con 
tacted Mr. O'Neill anda Mr. Fuller of that company by telephone; that 
on April 18, 1955 Mr. Fuller of Fidelity and Casualty Company of 
New York said that he remembered this case, that his company had 
received a report on the explosion and had received a letter concern- 
ing the same addressed by Crusty Pie Company, Inc. to Mr. Maurice 
Salomon on May 24, 1952, and that the representatives of Fidelity and 

Casualty Company of New York had obtained a statement from 
representatives of Crusty Pie Company, Inc. concerning the explosion 
on May 28, 1952; Mr. Fuller further said that notwithstanding the 
foregoing Fidelity and Casualty Company of New York had closed 
their file on this matter inasmuch as they had never received the suit 
papers served upon their insured, Crusty Pie Company, Inc. 

5. In this same conversation on April 18, 1955 Mr. Fuller 
said that he would have the attorneys for Fidelity and Casualty Company 
of New York check the court records with reference to the claim of 
L. P. Steuart & Bro. Inc. against Crusty Pie Company, Inc. 

/s/ Lorraine Strehlow 
|Jurat] 


[Filed September 23, 1957] 


PROPOSED ANSWER OF CRUSTY PIE COMPANY, INC. TO 
THIRD PARTY COMPLAINT 


Comes now the third party defendant, Crusty Pie Company, 
Inc. , by its attorneys, and for answer to the third party complaint 


filed against it herein respectfully states to this Honorable Court as 
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follows. 
First Defense 

The third party complaint fails to state a claim upon which 
relief can be granted. 

Second Defense 

The third party defendant denies that the damages complained of 
in the original complaint resulted from its negligence, denies that it 
was negligent in any manner whatsoever, and states that if the plain- 
tiff suffered the damages complained of in the original complaint, 
said damages resulted solely and proximately from the contributory 
negligence of the plaintiff, or from the negligence of the defendant and 
third party plaintiff. 

Third Defense 

Further answering the third party complaint, third party 
defendant, Crusty Pie Company, Inc., states as follows: 

1. That on the dates alleged in the original complaint a gaso- 
line tank truck owned by the third party plaintiff, L. P. Steuart & 
Bro. Inc. and operated by its agent, servant and employee, one 
Luther Yates, was delivering gasoline to premises 26 Decatur Street, 
North East, at which the third party defendant, Crusty Pie Company, 
Inc., owned and operating a parking facility for its trucks. 

2. That the delivery of said gasoline, and all operations inci- 
dent thereto, were within the exclusive control of the third party 
plaintiff, L. P. Steuart & Bro. Inc. 

3. That during the delivery of said gasoline and while the de- 
livery operation was under the sole and exclusive control of the third 
party plaintiff, its agents, servants and employees, a fire started 
at or near the truck owned by the third party plaintiff causing the same 
to explode, all of which resulted in the damage complained of in the 
original complaint herein. 

4, That the third party defendant, Crusty Pie Company, Inc. , 
has no knowledge as to the cause of said fire, nor as to the explosion 


resulting therefrom, and states that if the plaintiff herein sustained 





es ee 
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the damages complained of, said damages are the sole and proximate 


result of the negligence of the third party plaintiff, L. P. Steuart & 
Bro. Inc. 

WHEREFORE, having fully answered the third party complaint, 
third party defendant, Crusty Pie Company, Inc., prays that the same 
be dismissed with costs to the third party plaintiff. 

FRIEDLANDER & MELROD 


By /s/ 
Leonard S. Melrod 


/s/ 
Joseph V. Gartlan, Jr. 
Attorneys for third party defendant, 


Crusty Pie Company, Inc. 
x * * 


30 VERIFICATION 
DISTRICT OF COLUMBIA, ss: 

I, MILTON RIVERS, being first duly sworn on oath depose and 
say, that Iam the President of Crusty Pie Company, Inc., that I have 
read the foregoing answer to the third party complaint filed herein 
on behalf of Crusty Pie Company, Inc. and state, that the matters and 
things therein stated to be true are true, and the matters and things 
therein stated to true upon information and belief Iam informed and, 
therefore, verily believe to be true. 

/s/ Milton Rivers 
|Jurat] 


[Filed October 7, 1957] 


ORDER DENYING MOTION 
FOR REHEARING OF MOTION OF 
THIRD PARTY DEFENDANT TO STAY EXECUTION 
AND TO SET ASIDE DEFAULT JUDGMENT 


Upon consideration of the motion of third party defendant for a 
rehearing of its motion to stay execution herein and to vacate and set 
aside the default judgment entered herein against said third party 
defendant in favor of third party plaintiff on May 20, 1957, (said 
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motion having been designated as a petition for hearing) and third 


party plaintiff's opposition thereto, it is by the Court this 7 day of 
October, 1957, 

ORDERED that third party defendant's motion for a rehearing 
upon its motion to stay execution and to set aside the default judgment 
entered against it herein on May 20, 1957, be and the same is hereby 
denied. 


/s/ Alexander Holtzoff 
JUDGE 





[Filed October 7, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 7th day of October, 1957, that third 
party defendant, CRUSTY PIE COMPANY, INC., hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 20th day of May, 1957 (Motion 
to set aside said judgment, etc., filed June 17, 1957, denied Sept. 6, 
1957) in favor of L. P. Steuart & Bro., Inc., Third Party Plaintiff, 
against said Crusty Pie Company, Inc., Third Party Defendant. 
FRIEDLANDER & MELROD 
By: /s/ Joseph V. Gartlan, Jr. 


Attorney for CRUSTY PIE COMPANY, INC., 
Third Party Defendant 
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STATEMENT OF QUESTIONS PRESENTED 


Appellee states that appellant has correctly stated the 
questions presented except that it appears from appel- 
lant’s brief that it has abandoned its first point, namely, 
that the Trial Judge abused his discretion in denying ap- 
pellant’s motion to stay execution of judgment, since no 
support of this point appears thereafter in its brief. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,276 


Crusty Pm Company, Inc., 
Appellant, 
v. 


L. P. Stevarr & Brorser, Inc., 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 


Appellant’s Statement of the Case contains all refer- 
ences to the proceedings below sufficiently stated to set 
forth the issues herein. 


SUMMARY OF ARGUMENT 


Nothing factually was shown the Court upon appellants’ 
motion to vacate the default judgment against it which 
would justify the Court in finding that the same had re- 
sulted from appellant’s mistake, inadvertence or excusable 
neglect, nor for any other reason justifying relief from 
the operation of the judgment. Absent such showing the 
Court could grant no relief. 


It is clear from the record herein that the Court be- 
low did not abuse the discretion with which it was vested 
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in refusing relief to appellant on appellant’s meagre 
showing. 
ARGUMENT 


Appellee herein filed its third party complaint against 
appellant on December 20, 1954, and it together with a 
summons was duly served by the United States Mar- 
shal’s office on appellant’s office manager, the following 
day, December 21, 1954. (J. App. 5, 7) 


In the absence of any appearance or pleading appellee 
had a default entered against appellant nearly three 
months later, March 11, 1955. (J. App. 7) Thereafter 
plaintiff’s case having been reached for trial and judg- 
ment in an amount substantially less than that claimed 
by plaintiff having been consented to, judgment was en- 
tered by the Court against appellee and in favor of the 
plaintiff who is no party to this action. (J. App. 7, 8) 


Following this the Court entered a default judgment 
against appellant in the identical amount as that entered 
against appellee based upon appellant’s default upon ap- 
pellee’s third party complaint. (J. App. 8) Such action 
was clearly proper under the Federal Rules of Civil 
Procedure pertaining to the action. 


Nearly one month later, on June 12, 1957, appellee in 
reliance of its judgment upon its third party complaint 
against appellant paid plaintiff’s judgment and plaintiff 
entered the same as paid and satisfied. (J. App. 8) Ac- 
cordingly appellee is now in the awkward position of 
having paid a judgment against itself in reliance upon 
a default judgment over against appellant, and then 
suddenly finding itself confronted with the necessity of 
trying to prove not only that the original claim was 
justifiable but that appellant was the one solely liable 
for payment of the same some six years after the oc- 
currence and nearly three years after appellant defaulted. 
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To protect itself in this posture, appellant after ap- 
pellee had paid plaintiff’s judgment, filed a motion to set 
aside the default judgment against it as has been above 
stated. It is significant in regard thereto that the grounds 
for such motion were stated to be, 


a. “That there is filed herewith the verified an- 
swer of third party defendant (appellant) which 
shows that said third party defendant has a just and 
meritorious defense to the claim for relief set forth 
in the third party complaint,” and, 

b. “Said third party defendant was without fault 
in failing to appear and defend against the third 
party complaint.” (J. App. 9) 

The “verified answer” referred to in Paragraph “a” 
above raised no defenses and was nothing more than a 
general denial of the allegations contained in appellee’s 
third party complaint. 


The fault not to be herein attributable to appellant, 
relied upon in Paragraph “b” above was that after having 
sent appellee’s summons and third party complaint to its 
“insurance carrier”, its “officers and directors were to- 
tally unaware that any default was entered against it 
and totally unaware of the prosecution of this cause to 
judgment,” and “That for reasons unknown at this time 
to Crusty Pie Company, Inc., its officers or directors, no 
appearance was filed herein on its behalf and no defense 
made to the claim set forth in the third party complaint.” 
(J. App. 10) 


THUS TWO AND ONE HALF YEARS AFTER HAV- 
ING BEEN SUED AND AFTER HAVING BEEN DE- 
FAULTED AND AFTER HAVING HAD JUDGMENT 
ENTERED AGAINST IT, APPELLANT MOVED THE 
TRIAL COURT TO VACATE THAT JUDGMENT, 
THE FULL AMOUNT OF WHICH HAD THEN BEEN 
PAID BY APPELLEE WITHOUT GIVING THE 
COURT A SINGLE, SOLITARY REASON OR EX- 
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CUSE FOR ITS FAILURE IN ALL THE ELAPSED 
TIME TO HAVE EVEN ASCERTAINED FROM ITS 
PURPORTED INSURANCE CARRIER WHETHER OR 
NOT SAID CARRIER HAD EVER RECEIVED THE 
FORWARDED PAPERS. 


Appellant urges this Court to accept the foregoing as 
a basis to relieve it of the default judgment entered 
against it pursuant to the provisions of Rules 55(c) and 
60(b) F.R.C.P. (J. App. 4, 5) but appellee asks upon 
what factual basis the prayed relief could be granted, 
since nothing but utter disregard of its obligations and 
duties as a defendant is disclosed by its own affidavit. 


When its motion to vacate the default judgment was 
denied, appellant moved for its reconsideration, but in 
so doing, appellee submits that it did not help itself for 
it thereupon provided the Court below with a new af- 
fidavit which, if anything, destroyed the effect of its 
original one. In its new affidavit appellant revealed that 
when sued it didn’t send the papers to its “insurance car- 
rier” (J. App. 10) but had sent the same to a “general 
insurance agent” (J. App. 14) which such general agent 
notified appellant that the papers were being sent “to 
the General Adjustment Bureau, Inc. for attention.” It 
further appears that while this general insurance agent 
had some information about the matter it apparently 
never notified appellant, nor did appellant ever bother 
itself to contact its real and actual insurance carrier, 
Fidelity and Casualty Company of New York. 


It is apparent from the above that appellant did nothing 
at any time to concern itself with this action other than 
to send the suit papers not to its “insurance carrier” 
but to a general insurance agent. 


Appellant’s original motion in this cause stated that 
it might have a cause of action for a claim over against 
its insurance carrier for negligent failure to appear and 
defend this cause on its behalf. Appellee concurs fully 
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in this, and it may well be that appellant has a cause of 
action against its insurance agent, its insurance carrier, 
or General Adjustment Bureau, Inc., dependent upon 
what their relationships were and what steps appellant 
may be found to have taken, but it is equally obvious 
that appellee should not be obliged to become involved 
in that litigation since all or some of those parties are 
in privity with, or are agents of appellant, while appellee 
is and always has been an adversary. 


Appellee has no dispute with the law cited by appellant 
in the cases referred to in its brief, but urges upon this 
Court that it is clear from all of such cases and the 
myriad more that exist that it is not the law with which 
we are concerned here, but that it is factually whether 
appellant has shown “significant reason” sufficient to 
warrant it to now have a trial on the merits of appellee’s 
third party complaint, Bridoux v. Eastern Air Lines, 
214 F 2d 207, or “proper circumstances” as found in 
Finucane v. Bendczyck, 184 F 2d 225, and 31 Am. Jur. 
263. 


Appellee would undoubtedly incur substantial expenses 
if it becomes necessary now, at this late date to try this 
case. It would undoubtedly be appealed again, and cer- 
tainly neither a trial now or an appeal later can in any 
way be attributable to anyone’s fault other than appel- 
lant’s agents or privies as to whom claim has already 
been alluded. If the fault is with them let appellant pur- 
sue them, not appellee. 


It is only when a clear abuse of the Court’s discretion 
is shown that its action in refusing to vacate a default 
judgment will be disturbed, and it is abundantly clear 
in this action that upon the meagre showing made by 
appellant on its ‘original motion and the still inadequate 
showing made upon its motion to reconsider, that cer- 
tainly no clear abuse of discretion was shown in the 
Court’s action. 
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CONCLUSION q 


Upon the complete failure of the appellant to establish 
any factual basis within the confines of the Federal Rules 
of Civil Procedure to warrant the Court below in vacat- 
ing a default judgment entered against it, no clear abuse 
of discretion is shown, and the Court’s action in refusing 
to vaeate its default judgment should not be disturbed. 


Respectfully submitted, 


Harry L. Ryan, Jr. 
815 15th Street, N.W., 
Washington 5, D. C. 
Attorney for Appellee 


Wauirterorp, Hart, Carmopy & Witson 
Of Counsel 








Roe wut Fata ata WS Wa Las WP BL en & Sky REE A nT AEE 


